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Live Long & Proper LPP 
 

Soliciter-Client Privileged Material 
 

Memo to File 
 
Date: XX XX 
From: Stew Dhent 
 
Today, a prospective client approached us: Heather Phelon. Ms Phelon has recently 
received notice that her security clearance from Transport Canada may not be renewed.  
Ms Phelon manages an airline food service company, Intolerable Cuisine. Most of her 
day-to-day employment activity takes place in the restricted security area of the Ottawa 
International Airport. She requires, therefore, a security clearance to access this secure 
area. She first obtained the required security clearance in 1999, and it has been renewed 
every five years until this year. Ms Phelon applied for a further renewal of his security 
clearance in January 2018. 

The Aeronautics Act, RSC, 1985, c A-2 (the Aeronautics Act) and the Canadian Aviation 
Security Regulations, 2012 (SOR /2011-318) (the Regulations) govern airport security 
clearances.  The Regulations provide that individuals who work in the restricted areas of 
an airport must have a security clearance.  Section 4.8 of the Aeronautics Act grants the 
Minister the discretion to grant or refuse that clearance. It reads: 

4.8 The Minister may, for the purposes of this Act, grant or refuse to grant a 
security clearance to any person or suspend or cancel a security clearance. 

The Transportation Security Clearance Program Policy (the Security Policy) establishes 
the process for receiving security clearance.  As part of that process, the government 
subjects applicants to a comprehensive background check that includes a criminal record 
check and a review of the files of law enforcement agencies.  If any adverse information 
is discovered, an advisory body of government officials, reviews the matter and then 
makes a recommendation to the Minister. The minister then makes the decision. The 
relevant parts of the Security Policy is reproduced in the appendix. 

As part of the Security Policy, Transport Canada requires Law Enforcement Records 
Check (LERC report) from the police for all security clearance renewals. The relevant 
law enforcement centre supplied Transport Canada with a LERC report on Ms Phelon in 
March 2018. It described (undefined) links between Ms Phelon and persons involved in 
financial fraud in Montreal’s construction industry. This LERC report sparked a follow-
up investigation by the Royal Canadian Mounted Police, who confirmed the contents of 
the report. 
The Director of Transport Canada’s security screening office sent a letter to Ms Phelpn 
on April 7, 2018 notifying her of the information in the LERC report and the Director’s 
“firm belief” that Ms Phelon was not entitled to a security clearance. The Director also 
told Ms Phelon that the question of her security clearance would be considered by the 
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Advisory Board, whose role was to advise the Minister of Transport on the grant, 
renewal, cancellation of suspension of security clearances. The letter invited written 
submissions from Ms Phelon concerning the information contained in the LERC report. 
The letter also indicated the Advisory Board would carefully review any submissions 
received by Ms Phelon. 
Ms Phelon’s prior counsel responded by letter to the Advisory Board on April 15, 2018, 
expressing surprise at the allegations in the Director’s letter and asking for more details 
on the alleged association with persons involved in financial fraud in Montreal’s 
construction industry.  By letter dated May 5, 2018, the Board refused to provide more 
information, claiming that to do so would prejudice confidential sources. The Director of 
Transport Canada’s security screening office signed the letter. That Director now sits as 
the chair of the Advisory Board. 

Ms Phelon responded on May 12, 2018, denying any association with any person who (to 
her knowledge) was involved in any sort of criminal activity. She also requested an 
opportunity to appear before the Advisory Board so she could address questions they 
might still have. 

The Advisory Board responded on May 25 that its procedure did not contemplate oral 
hearings. It denied Ms Phelon’s request to appear before it, but did say she would have a 
chance to respond in writing to any new information on which a security clearance 
decision might be based. There has been no further communication on Ms Phelon’s 
security clearance application. 
 
 
Appendix 
 

Part I - Policy 

Aim 
I.1  

The aim of the Transportation Security Clearance Program Policy is the prevention of unlawful 
acts of interference with civil aviation by the granting of clearances to persons who meet the 
standards set out in this Program.  

Definitions 
I.2  

(1) In this document: 

"airport security manager" means the most senior official of the airport directly responsible for 
security; 
 
"applicant" means an individual who applies for a clearance; 
 
"Advisory Body" means the Transportation Security Clearance Advisory Body; 
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"clearance" means an authorization granted as the result of checks conducted on a person for 
security purposes; 
 
"CPIC" means the Canadian Police Information Centre; 
 
"CSIS" means the Canadian Security Intelligence Service; 
 
"Deputy Minister" means the Deputy Minister of Transport Canada; 
 
"foreign national" means a national of any country, other than Canada, who has entered Canada 
without the intent of establishing permanent residence in Canada and who did not obtain entry 
under the North American Free Trade Agreement; 
 
"listed airport" means an airport set out in the CATSA Aerodrome Designation Regulations; 
 
"Minister" means the Minister of Transport Canada; 
 
"official" means a person who signs applications for restricted area passes or clearances and is  

1. a director of a company or a person authorized by the director, if the person is signing on 
behalf of the company; or  

2. a partner of a partnership or a person authorized by a partner, if the person is signing on 
behalf of the partnership.  

"Program" means the Transportation Security Clearance Program Policy; 
 
"representative of a foreign manufacturer of aircraft" means a person who is not a Canadian 
citizen or a landed immigrant and who is retained by a foreign manufacturer of aircraft to conduct 
after sales service in Canada to aircraft newly purchased by a Canadian air carrier; 
 
"restricted area pass" means a restricted area pass as defined in the Aerodrome Security 
Regulations; 
 
"security clearance" means a security clearance granted under the Policy on Government 
Security; 
 
"security inspector" means a Transport Canada Security and Emergency Preparedness official 
who has been authorized to exercise and perform the powers, functions or duties of a security 
inspector; 
 
"supervisor of the Airport Pass Control Office" means the most senior person responsible for the 
operation of the Airport Pass Control Office. 

(2) In this document, a reference to the Minister includes a reference to the Deputy Minister. 
 
(3) In this document, a reference to the Director of Security Screening Programs includes a 
reference to a Transport Canada official who has been authorized to exercise and perform any of 
the duties or functions of the Director of Security Screening Programs. 
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Application 
I.3  

The following conditions apply to clearance applications made pursuant to this Program: 

1. Anyone who requires a clearance shall make an application to the Minister in the manner 
prescribed by the Minister;  

2. No application shall be receivable unless the Director of Security Screening Programs is 
satisfied that all information required by the application has been provided to the Minister 
and that such information can be verified to the Minister’s satisfaction; and  

3. For the purpose of subsection (b), information provided by the applicant must be 
adequate, reliable and verifiable covering a period of five years prior to the application 
being made.  

Objective 
I.4  

The objective of this Program is to prevent the uncontrolled entry into a restricted area of a listed 
airport by any individual who 

1. is known or suspected to be involved in activities directed toward or in support of the 
threat or use of acts of serious violence against persons or property;  

2. is known or suspected to be a member of an organization which is known or suspected to 
be involved in activities directed toward or in support of the threat or use of acts of 
serious violence against people or property;  

3. is suspected of being closely associated with an individual who is known or suspected of  
o being involved in activities referred to in paragraph (1);  
o being a member of an organization referred to in paragraph (2); or  
o being a member of an organization referred to in subsection (5) hereunder.  

4. the Minister reasonably believes, on a balance of probabilities, may be prone or induced 
to  

o commit an act that may unlawfully interfere with civil aviation; or  
o assist or abet any person to commit an act that may unlawfully interfere with civil 

aviation.  
5. is known or suspected to be or to have been a member of or a participant in activities of 

criminal organizations as defined in Sections 467.1 and 467.11 (1) of the Criminal Code 
of Canada;  

6. is a member of a terrorist group as defined in Section 83.01 (1)(a) of the Criminal code of 
Canada.  

Refusal/Cancellation/Suspension 
I.5  

Any person who is denied a clearance, or any person whose clearance is suspended or cancelled, 
shall be advised in writing of 

1. the refusal, cancellation or suspension; and  
2. the reason or reasons for the refusal, cancellation or suspension unless the information is 

exempted under the Privacy Act; and  
3. the right to redress.  
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Administration 
I.6  

This Program shall be administered by the Director of Security Screening Programs Branch of 
Transport Canada.  

Exceptions for Extraordinary Situations 
I.7  

Certain individuals may be deemed to hold a clearance if they meet the Standards set out in this 
Program.  

The Advisory Body 
I.8  

An Advisory Body shall review applicant's information and make recommendations to the 
Minister concerning the granting, refusal, cancellation or suspension of clearances.  

The Review Panel 
I.9  

A Review Panel shall, in the case of an applicant who did not meet the conditions set out in 
section I.3, review all the information provided by the applicant with a view of making a 
recommendation to the Minister as whether to grant or refuse to grant a clearance.  

The Advisory Body 
II.31  

1. The Advisory Body shall consist of the Director, Security Screening Programs, 
who is the Chairperson, and at least two other members selected by the Director, 
Security Screening Programs based on his or her familiarity with the aim and 
objective of the Transportation Security Clearance Program.  

The Review Panel 
II.32  

The Review Panel shall consist of the Director, Security Screening Programs who is the 
Chairperson, and at least one other member selected by the Director, Security Screening 
Programs based on his or her familiarity with the aim and objective of the Transportation 
Security Clearance Program.  

Convening the Advisory Body 
II.33  
The Director, Security Screening Programs shall convene the Advisory Body when:  

1. CSIS has recommended the refusal or cancellation of a security clearance;  
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2. the Director, Security Screening Programs believes there is sufficient information 
available to consider whether the applicant's suitability is consistent with the aim 
and objective of the Program; or  

3. the Director, Security Screening Programs has suspended a security clearance.  

Convening the Review Panel 
II.34  

The Director, Security Screening Programs shall convene the Review Panel when:  

1. the Director, Security Screening Programs will review information provided by an 
applicant to determine whether it is sufficient, reliable and verifiable to proceed or 
to allow an applicant to re-apply.  

Cancellation or Refusal 
II.35  

1. The Advisory Body may recommend to the Minister the cancellation or refusal of 
a security clearance to any individual if the Advisory Body has determined that 
the individual’s presence in the restricted area of a listed airport would be 
inconsistent with the aim and objective of this Program. 
   

2. In making the determination referred to in subsection (1), the Advisory Body may 
consider any factor that is relevant, including whether the individual: 
   

1. has been convicted or otherwise found guilty in Canada or elsewhere of an 
offence including, but not limited to: 
   

1. any indictable offence punishable by imprisonment for more then 
10 years,  

2. trafficking, possession for the purpose of trafficking or exporting 
or importing under the Controlled Drugs and Substances Act,  

3. any offences contained in Part VII of the Criminal Code - 
Disorderly Houses, Gaming and Betting,  

4. any contravention of a provision set out in section 160 of the 
Customs Act,  

5. any offences under the Security Of Information Act; or  
6. any offences under Part III of the Immigration and Refugee 

Protection Act; 
   

3. is likely to become involved in activities directed toward or in support of the 
threat or use of acts of serious violence against property or persons.  

II.40 Reserved for future use  
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Notification of a Refusal or Cancellation 
II.41  

1. Where the Minister has refused or cancelled a security clearance, a notice shall be 
given to the individual and to the Airport Security Manager. 
   

2. The notification to the applicant that a security clearance is refused or cancelled 
shall refer to the redress described in section II.45 and shall be sent by registered 
mail to the last known address.  

Redress 
II.45  

When a security clearance is cancelled or an application for a security clearance is 
refused an application for review may be directed to the Federal Court of Canada - Trial 
Division within thirty (30) days of the receipt of the notice of cancellation or refusal.  

 

 

 


