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Learning Unit 5 (and After) Longer Hypotheticals 

We will work on these in the practices for Learning Unit 5 and thereafter.  We will also refer 
back to these hypotheticals when we get to the substantive review portion of this course. I will 
give you time in class to read and discuss with partners.   

Hypothetical A 

Vaytren claims to have suffered debilitating injury from exposure to chemicals while deployed 
with the Canadian Armed Forces in Iraq in the anti-Daesh campaign. In his VRAB proceeding, 
he lost before the review panel, which concluded that there was no evidence supporting his 
contention that his injury flowed from military service.  He appealed to the appeal panel.  The 
appeal panel ordered an independent medical examination, acting properly pursuant to its section 
38 powers.  At the time this examination was ordered, the chair of the appeal panel wrote to 
Vaytren: “This medical examination will clarify definitively the scientific basis for your claim.  
Rest assured that a decision in your favour will necessarily follow from a medical finding that 
your ailments stem from military service”.  The examination ultimately produced the following 
report from the medical examiner: 

In my opinion, exposure to chemicals in fire pits interferes with 
many biological functions, including the immune system and the 
nervous system. They can cause certain cancers in animals. These 
observations suggest that the potential human health hazards from 
fire pit exposure have been underappreciated.  I have examined 
Mr. Vaytren and conclude that his symptoms are not atypical for 
severe exposure to fire pit chemicals, something that plausibly 
arose during his deployment to Iraq. 

 This was the only medical information before the panel.  At the oral hearing into the 
matter, you, acting for Vaytren, sought to table an affidavit from your own own medical 
examiner consistent with that prepared by the expert retained by the board, but you were denied 
permission to do so because the panel regarded the second report as “redundant”.  The panel also 
denied permission to you or Vaytren himself to make oral submissions, asserting that they were 
“unnecessary”. 

Subsequently, the appeal panel prepared a draft decision finding in favour of Vaytren.  
Afterwards, all members of the VRAB, including those on the panel that had heard the Vaytren 
case, met in plenary session to “discuss the implications of recognizing fire pit chemical-related 
ailments in pension cases”.  After that meeting, the appeal panel that had heard the case issued 
the following decision: 

We decline to vary the Minister of Veteran Affairs’ refusal to 
award Mr. Vaytren a pension as there is no reason to conclude his 
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ailment is attributable to his military service and therefore he is not 
entitled to such a pension under the VRABA and the underlying 
pension statute.   

 

Hypothetical B 

Soon after the proceedings before the Appeal Panel, you learn that one of the members of the 
panel, Grace Palmer, accepted a Caribbean cruise paid for by the Department of Veterans Affairs 
and provided by the Canadian Coast Guard. On Mr. Vaytren’s instructions, you complain to the 
Chairperson of the VRAB, urging that such a cruise is strongly inappropriate. 

Concerned that Ms. Palmer’s actions may reflect poorly on the VRAB, the Chairperson 
of the VRAB relies on s.42 of the Act and recommends to the Minister that an inquiry be held to 
determine whether Ms. Palmer should be subject to disciplinary or remedial measures.  The 
Minister, relying on s-s.42(2), agrees to hold such an inquiry and appoints a former Federal 
Court judge, Judge Erratic, to oversee the process.  Since leaving the Federal Court, Judge 
Erratic has become a professional media pundit, commenting on an array of issues, including 
corruption in government.  On this last issue, Judge Erratic told viewers of Newsworld’s 
“Counterspin” some months ago that Canadians should demand “zero tolerance” of corruption 
amongst government officials and that all allegations of corruption should be investigated, and 
where warranted, prosecuted. 

Following his appointment, Judge Erratic quickly convenes a hearing into the matter, 
giving reasonable notice to the parties. Multiple witnesses are heard over the course of the 
proceedings.  On the facts on the record, it is clear that Ms. Palmer was awarded the cruise, not 
because of her activities on the VRAB, but as a tribute to her decade long volunteer work with 
the War Amps of Canada, an organization established to assist veterans.  

Judge Erratic is, however, apparently not persuaded by this information.  Relying on 
paragraph 43(2)(b) of the Act, he reports to the Minister that, in his opinion, Ms. Palmer should 
not have accepted the cruise and was guilty of misconduct.  He recommends her dismissal. His 
report to the Minister consists solely of his conclusion and recommendations, without any 
explanations.  Ms. Palmer learns, however, of a report prepared by Judge Erratic’s staff lawyer 
that purports to review evidence not revealed by the commission at the hearing that, in the view 
of the staff lawyer, “suggests that Ms. Palmer has, in fact, made several decisions favouring the 
government, fully expecting that she would receive some sort of reward.” 

Another law firm represents Ms Palmer. What administrative law advice do you imagine 
that law firm might give to her? 
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Hypothetical C 

Marvin Partisan is the chair of the VRAB.  The governor in council appointed him to the post in 
2009 after Partisan’s successful fundraising activities on behalf of the governing party in the 
2008 election.  Mr. Partisan has no particular experience in military matters and no background 
in pension issues.  He was, however, a former television talk-show host.  In that capacity, in 
1999, he commented that “our brave men and women in uniform deserve the unstinting support 
of their government and the Canadian people.  But in any profession there are fraud artists.  And 
here I single out spurious claims by former soldiers that their ill health – a product of poor 
lifestyle choices – stems from military service.” 

 On behalf of Vaytren, you file an appeal of the Veterans Affairs decision with the VRAB, 
attaching the medical evidence in support of Vaytren’s claim.  The VRAB responded as follows:   

We acknowledge receipt of your complaint.  Should issues of fact 
requiring clarification or matters of legal interpretation arise, you 
will be notified and asked to prepare additional submissions.  On 
review, you appear to have a compelling case and it is likely that 
your complaint will result in a favourable outcome.  A review 
panel will be established to review your application. 

Vaytren was shocked when, weeks later, and without seeking additional information or 
clarification or holding a hearing, a review panel that included Partisan and one other member 
dismissed the matter, as follows: 

We have carefully reviewed the Veterans Review and Appeal 
Board Act and as we read it, we have no jurisdiction to hear this 
matter because the mission in Iraq is not completed and it would be 
premature for us to decide pension matters while members of the 
Canadian Forces are still overseas.  In any event, even if we were 
permitted to allow such a complaint, I have in my possession a 
confidential report from military doctors indicating that there is no 
correlation between the claimed cause of your ailments and ill 
health.  There is therefore no evidence in support of the applicants 
claim.  
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Hypothetical D 

On instructions from Vaytren, you brought an appeal of Partisan’s decision to a VRAB appeal 
panel.  The hearing was held on Aug 18.  Because of a clerical error by the VRAB, you only 
learned of this hearing on Aug 15, totally by happenstance.  When you appeared at the hearing, 
the appeal panel chair refused to hear you, declaring that “appellants are not entitled to 
representation in VRAB appeals”.   

 A week later, the appeal panel dismissed the complaint, for the following reasons: 

Upon review of the factual record, we find that the appeal has no 
merit.  The scientific evidence on the effects of fire pit accelerants 
is mixed.  We recognize the considerable medical evidence 
supporting the appellant’s claims.  However, there is not universal 
acceptance of these effects in the scientific literature.  Given this 
doubt, our job is to ensure that taxpayer money is not improperly 
spent and so we must find against the appellant. 

Moreover, we have discussed among ourselves and with the other 
members of the board (other than the members of the original 
panel in this case) the implications of accepting claims where the 
medical evidence is mixed.  In our plenary discussions, we 
concluded that it would be poor precedent to give pensions in these 
circumstances.   

 


